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-his Actate :hereby granted to the said State for, :the support iof commoin
schools;, anti Where sections two, sixteen ,thirty-two, and thirty-six, or any
parts thereof, are mineral, or have been sold, reserved, or otherwise.appropriated:
or reserved by or under ,the authority of any act of Congress, or are wanting
or fractional in quantity, or where settlement thereon with a view to. pre-
emption or homestead, or improvement thereof with a view to desert-land entry
h : asbeen made 'heretofore or 'hereafter, and' before 'the survey thereof in the,
feld, the" prjovfsions' of .Sections -twenty'two Ihundred and& seventy-five: -and.

vtwenty-two 'hundred '1adt seventy-six of the- Revised Statutes' are hereby, made
applicable 0thereto and to the .selection of -lands in lieu 'thereof to -the- same
extent as if sections two and thirty-two, as well as sectjons sixteen and thirty-
wsix, were mentionedtherein.

T -he facts infthis ase eclearly show that-there was- no withdrawal
-or reservation, no settlement urnder the- homestead laws, no improve-
mient of these lainds with ad view to desert entry,--or other &appropria-
tion cogniabilee -under- the,'act or ;the6-pablic landi laws ..prior to sur,
;:veyf in- theV field, and the lands passed to the' State'df New -Mexico:
when the plat of survey was adcepte'April 14,- 1921, under the'pro-
0 i:0: visidnls df the act above quoted. '7 0'''" 0 tS l -a S :-; a -q;u - -a t a ove quo

th' d t es no6 The ttle' to l't -5.having passed td e Statet,'tt 'd ' ood 
-base for an indemnnity selection if it has since been ljost t the State -
by abortive litigation in which the United States took no partf. and
by which it is not, bound. - - -;

The decisionappealed from is therefore

-',.UNITED STATES, GEORGE B. CONWAY, INTERVENER v. GROSSO

-fatj00 $--/.. .0- s; .D ecided June 9, 1930' -' - '

MINING CIM - s CM-LANt D TENT ' fDEo PATINET

In adverse proceedings under section 2325, .Revised Statutes, as amended by
-the act of March 3, 1881, each party is nominally plaintiff and mustshow
his- title,- iand the iapplicanbt for -patent can not go-forward with chis 'ro-

-- ceedings in the Land'DJepartment simpily because -the adverse',claimaint had
- failed to make out-his case, if he also: had failed. ' ' -

MINING CTIATM-ADsE CAIM--LAWU 'DEPAE -EnnmCF--P6aSErSSox-::

The trial of suits under section 2325,' Revised StatuteS, as amended by the
;. act of March 3, 1881, is to aid the :Gdverient in *1detarmi ning whether

.either'party, J and, if so, which.has the exclusivetright to possession arising
: f;from - -a Wvalid 'subsisting- location, and patent 'proceedings :Jin-: the' Land.

--Departaent are ,suspendedto lawait determination'of 'that-'queston.t

;INING CIM- x O D En G1c- ST-R Jupi-
OATA-PBAATIOF. M

-Wher,,e in a st-of adverse proceedings against: a; mining claimna demurrer.is
.- 'l-- ut edandthe actio isdismnssedonu the merits, all factswell aded

0 f00 ' 00'-;;S-, ' 0 t0 ' fi z' fi<00t S f' TS,000 fX .;;y 0ff', ~tt 0 '. ;', i nei'"0 ', -'0 
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are admitted', and, if the facts relevant to the issue as tothe validity of -the

claim weta not determined, the Government is not :estopped from fully in-

;'quiring into and ~determiningtthem. - .

MINING CrM-vansa OLAIM-JUDOMBTAND DEr~intMENT-POSSESSION-

URn'S JUDIJATA.
-A d m a eT gs sS ) '\'? - E' ) flE f'-f' - fr int a C mi n i0'E1 &X 0f S l, VX,: ,, 

A judgmentjinladverse sproceedings against .amining claim simply determines-

the right of ppossession. and does not preclude the;Land. Department'fromr

0ascertaining, thecharacter of the; land and. determining whether the law
bhas een complied withiin good faith.

0i; 0; $ MINOG (LIM-ADVi1BSE GLAI JDGAENT-PABENT-POEIADEEAT0MINING CnMuAnns OAMTDMNP ETPitotE~tLAND DEPART-
MUNT.

An unsuccessful adverse mining claimant may'still by.way of protest call. the-

attention of the Land Department to irregularities in the patent application :

which were not determined by the court in its judgment.

MINING CAIM7-ADVsES G1AIM-MILtSTTro-PTOTEST-4GME-RES. JDI-,

O-: ATALND DEPARTMENT.

A controversy between a :prior millsite:claimant and -a placer claimant is. not

subject to an adverse claim, but of protestv and any, finding of a court in ad-

verse proceedings between such claimants, as to the mineral or nonmineral

charaeter of the land or any fact relevant to that issue is merely advisory

and not binding upon the Land Department.: Helena etc. C&o. v. Daley; (3@

0000;t 0 t0L. D..1-44). ;.0 f,-. ;;-t. f V ;: :u 0 , : :- -f . , 

MINING CLAIM-ABANDONMENT-REJNQUISHMENT-EVIODE E.

To establish abandonment both the intention to abandon- and actual re-:

linquishment must be shown; mere failure to check deterioration in value

that follows from lapse of time of unproductive property is not of itself
conclusive as to abandonment.

MINING CLAiM-MIN=IAL LANDS DE-N5TnIN0s-AB3AINDON M ENT.

-Ore when severed from the land becomes personalty; but tailings from the

mine that, are dumped upon nonmineral land and abandoned become, upon

abandonment, a part of 'the reaity 'so :as to mineralize the land upon which,

they are placed and make it subject to mining location by the first comer.

MINING CL-AIM- MINIMAL LANPs-TAIWNOS.

No rights can:be acquired under theplacer : mining laws to public land, non-

mineral in. its natural .state, that was covered -by. valuable .tailings -placed

: :hthere by another where the owner of the. tailingsa had kept and. preserved

them, from waste and destruction pending such, time as they might be

profitably worked and asold. kitter v. Lynch (123 Fed. 930).

00 ;0 000MINING CMMTALNG-AADONMENT --EflIDENOE.0 ; 0;0 000; 0 0 

-A charge of abandonment of tailings impounded on public land on the ground

that -breakages in . cribbing due to age and- decay of the logs that retained

-them were not repaired,Athat a large amount of the tailings had escaped,

and thatthere, was an absence of any.specific acts-towards-their conserva-

tion for a-long period of time and discontinuance long ago of active mining

operations b& the company that placed iteem 'on the: land,.is refi4tdby

: the facts- that about 75. per cent of the cribbing is still intact, that the

.- tailings had settled' to such an extefnf as to renderi cribbing1 protection no

longer- necessary, that they' had been purchased asIpersqnsl -propy at

i;[Vol_ :
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*a: .a~sheriff's saleand taxes paid thereupdn, that rights in the .laid had beeni..
* , ;:. ..l- invoked by.l the. purchaser under. the millsite law, and that ,he fexpected to

treat them at some. future time.

EDWARDS, Assistant AS ecreta-y- :

This is anappeal by John A. Grosso, admnistrator of 'the eistate
'of AntoneC.i osso, deceasedi, from a decision''of the Commissioner'
f; of the-(General Land Office dated -July 15 , 1929, which affirmed the
ilocaal rgiister in holding for rejection application, Great Falls 062827,
-for patent to the- ird placer, Survey No. 10408 situ e in tinsur+-
' veyed T. 3 5., R. 10 W.,''Mntana Meridian, and within, the B3eaver-
X : head National Forest, and-further declared the claimi void because
made -on nnminer al laWd.

Grosso filed his;` appli ation Jaiuary 19, 1923.' Henry Knippen -
b erg et al. filed' niineral contest Marchl12, and adverse claim March
21, 1923, against the application, aIleging superior rights6't the
greater part of the' land by virtue of prior location and maintenance
; Xu 00 of Everest-2, 3, ;and 4haillsites, and declaring, among other things,
thatdno discovery' had -ben 'iade that'th1e 1and- iwasinct 'valuable
for mineral, but only for the stacks of tailings owned' by contestant

--and impoundded upon the lahd. Adve'rse suit was instisuted 'b 6on-
fest; Aprt: il-n'12, 1923;, in ihe district iicourt for the Fifth Jdicial-
District of Montana.n uemmrriers and mbtions t'o dismisst t' ad e'd ~f9
c laim' fed-in thie- l~l offidce' hb' a'pplicamnt, including among otes,
0 j :0 0 '0 'thef grouniid'that controversies betwe'enmii'llsit'e'and minin claimants
were nfotf' the :subject of adverse proceedings under se'ctions 2325 add
2326 o'f the'- Revised Statutes, were -overrule'd ' by the local officers,
:';a'n'd'withsubhesequent approval by'thIe 4onimissioner'furtherproceed-

ings on the ap'plicattion' were stayed 't await the 6outcome'of' the
: sadvers suit:"' ' ' '

'On January 19, '1924,thie 'Forest Serv~ice lodgd e prtestaainst::
the' appliation, in' sub'staneching (1i) n'o discbveiy' (2)r' nocat'io
m: :; ' -wn~ade beVauseS :of -mineie.'r'~al~ues in the :thilings, ;'the_ jrb'fperty'-fthd
niecla Miningd'Companyadnot:-because o'f mineralvaluesinthe i
land, (3):' dinsufficien' patent e6pe'nditure. Upon the do 'fur:-
ther worik by aippliant on the claimn'Charge1 3 was later>with'rawn.'-

uOn' Jtneo19, 1925,' applicant filed a c dopy of theiidgunient .
.roll 'in the' advherse 'shit, showing 'tiatcthe'.action had bedee n-' di isse
on its merits. It is concedeed. by ail'paarties thiat 'te judg ' i` s
;:'; final. The applictant s'et upthei jdme -a-s 0 fuuthere asatoe h
proseution of thues ontfest 'by plaintifia in the adese suit a 'cdh-
tended that they had 1losttheir right to further questionadpplicadt's
claima,'daid 'tha't'by theP-judgent the Forest Servi'c had lost all
'rigt to contest his pplicAtiqn. By-decision of 'November11i, 1925,:
the: Conmissioner p consideration of certain mattemt dis~losed
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'- :in the judgment roll held the judgmenttnot ies adjudicat-astoX all

matters, connected:with the final proof 'and directed hearing 'of the

protest of the Forest Service and permitted Henry Knippenberg
et al. to intervene in that proceeding;: ' -

On December .23, . 1926; George' B. Conway, filed a protest. against .

the application:, averring' that. he and the .Darby Mining, Company

were the ipresent owners of the tailings deposited .on the' land; that

there was no valuable- deposit's of 'minerals thereon; that the requi-

site:expenditure had not been imade; thatthe 'mining location was

made to. deprive theoowners of their. tailings. Hearing was duly
had before -a United .States Comissioner a-t Butte,. Montana, from

: June .19 to 25, 1928,: Conway in his- own -and the Darby Mining

Company's behalf,, ovr4 protest of .the- applicant, being permitted to

intervene and adduce evidence, so much of it;revelant to the charges

:being adopted by' the Forest Service as Government testimony.. The

appeal is from the decision of the Commissioner in this Government
proceeding. The respective contentions of each party has been pre-

sented in elaborate: briefs .and by oral argu ent before the depart-,

ment.
Applicants present for decision. at the threshold of thel case ques-:

..tions as to the conclusiveness of the judgment of the State court in'

estopping- first, Conway as alleged transferee of the. rightsof .Knip-

penbqrgt et,.alZ. in the millsites and tailings from further contesting

the claim of the applicant, and assefting, a: claimadverse to thea

applicant for the land; second, in precluding the. Government from

permitting Conway to participate, and, ofer: evidence as ,an.inter-;

vener at .the' hearing;, third, in estopping the. Government from:

: tmaking certain determinations'as to the mineralcharacter of the

land, thbe validitv of his claim :and of bother facts p.pertinent, to .the.

issues raised, by thlecharges.. T he.cotentin of 'the'-attorney for

the applicant being to the .effect that there was necessarily involved'

or there must. necessarily be implied in .the decree of the cc6urt dis-

,missing.the.action -on. its merits determinations by the court that the

applicant had a 'valid, possession under the,' mining. law by virtue 4f
his placer location; that the mineral. applicant owned the :tailings;

that they'were real and 'not personalproperty; that'they had been

,' abandloned; by their former' owners:..either, at ,the moment of their

Aeposit on the lands or thereafter, and prior to the location of 'the

Bird claim, and that such findings.or deinations are final and

'conclusive and binding -upon the L and Department, and not Qpen to

- further inquiry., ,. -

In considering this contenition.iit.is -pertinent. to inquire as to what

are, the -essentials, of a judgrmnt that wold so- bind the department,

and determine from-.the judgment renderedlinithis case whether those

essentials appear.
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.It is settled law that in adverse pprcqeedingscontemplated by sec-
-tion 2325, Revised Statutes, as.amee bythe act- of Marh31 881
(21- Stat... 505), each party is practically, plaintiff and actor and must.
show his title,; and before the applicant f patent can have judgment
he must .prote hisclaiim of title to'the-- ground. The. applicant for . -

patent can, not g'o - frward with his -proceedings>;in the -land offiee
-simply because the adcverse claimant had- failedi to: make 'outhis case,
if! he -had also -failed. Brown :.v..- Gurney (201 U. -S.: 184, 191)-;
Perega v. -Dodger (163 U. -S 160, 167-) ;- Cole v. RaipJv.(252 U. S.. 286,
297) Lindley on Mines, -Sec. 763l. -The proceedings are suspended
-in. the land office,'" to await the 'deterinination''by-a court of, competent.
t ijurisdiction of the-question-whether either- partt arid, if .sod-which, -

has the exclusive- right-to6-.the possession arsng -froa.dvasqlidsubsist-

40-0 ing lytocation.2" - [pItalics supplied.. Cole v. Ralph, p. 296. inTonu- - --

0 Vpah Fractiom Mmn. Co. fv.- Douglas '(123 Fed. '936,-941), the court.
said-

It must constantly be remembered that the trial of suits of this character,
under -the' provisions lof the statute, is had. in order -aid -th'e Government,- 

--through itsyproper department, in determining whether the applicant or: the
adverse claimant is'entitled. to a patent. The Government is not strietly speak-
ing, a party to the suit, but it is interested in the proceedings to the -extent

- -of having it not only established by the -courts, under the evidence -at the triali
- -- which of -the parties has the better .or-superior right to: the land-in controversy,

- but alsowwhether there has been full :compliance withthe mining laws, rules land '
regulations;,-and if it' should be found, -upon the proofs, -.thati neither.-of the -
parties to the. proceedings has complied wvith' the laws, it isAthe--duty of 0 the
court to render judgment against both. Jackson v. Roby, 109 U., S. 440,. 442,
::' D* * - It ;will, thus be seen that the government acts upon the pA ofs
establis ied at the trial, and requires that certain facts be found whether: afleed
in the pleadings nor-t.o. - [-Italics supplied.] . - -

- The plaintiff may be nonsuited, but' this wil' not -avail the de-
0 ' 'fendant: unless-he thereupon. proceeds to-establish his rights affirma-
tively and secures a judgment. Kirk v. Meldrusn 65(Colo.): (65P.'
633:) ; 3 Iindley on' Mines, Sec. 763, and 'cases' cited.,'If the 'plaintiff

-~.f0 '- is nonsuited the c6ase`p'roceeds ex parte. fLozar v. Neill (37 M
287, 96 Pac,.-343, 3416).. - -

N- Now in the adverse suit in this case, Knippenberg and his co-
plaintiffs: alleged in their complaint in 6addition to certain matters
of fact in support of their.-claim to the millsites and tailings- thereon
that no discovery had: been made on the BiridA placer of gold ,or' other
minerals; that the land was nonmineral in character:;-that the loca- -
- tion 0was niade0: for: thep 'purpose of obtaining 'nd holg the mill
fi;.-'t--0ttailings there~on lying loose upon the surface of the- ground and that
the tailings were the property of the -plaintiff., Deurrer- to the
complaint was sustaine'd on the -ground of incapacity of oone of the
.plaintifs . to, sue, and that the comlaint did not state a cause of
aViction. Ther geafter' a fsupplaemental and :amended comphint was filed
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by the Hecla Consolidatdi 'Miningg dompany, a com mon law trust.
: Demuirrerto'this amended comnplaint was also6interposed and sus-
tained -on the specific -grounds` (1) 3 that' the plaintifE' was without
capacity to sue, and (2) -that the conpla t' did not state facts suf-

ficient 'to (constitute a cause of action. On motion of defendant the.
action was' 'dismissedl on .the mrits. The amended complaint con-
tained' the':identical statements contained in- the original4asto-. the
lackiof discovery, and noninineral character *of the 'Bird placer, and
as' to.the ownership' of thei tailitgs by plaintiffl. Nowhere 'in the
pleadings did thet defendant set up' affirmatively 'his rights toz the
ground' under 'a placer location Jnor did he in his prayer in the com-

plaint' ask 'for:' a judgmentias' to -its' validity..' Th f acts as to 'hb
possessory right- under- 'ai'valid ' and, suhbsistingiming location nwere
nopt passed on' by the court, and as by 'the -demurrer all facts'well
pieaded are :admitted (49 C."J.' 438,'not'e6 4), if' any findings are' to6be
implied, they are that the land is nonmineral in character, that' no
discovery. was Vmade, and..that the ownership.,of the~tailings. wasdin

the plaintiff s.notswithstanding that they werea adjudged to have- no
-right of pbssession to the land under their alleged millsite claims.

In- Lehinccn v. CStter (198s Pac. 1100), thei Sup'reme Court of Mon'-
b-ia h'eld (sflabis)-. ' '

Where plaintiff, in action 'l purSuanee of "Rev. 'Stat., Sec ..2326,-to determine
an adverse claim'to mining locations, nnecessarily attempts infdthd -complaint
to 'show that- the defendant's 'adverse claims are without foundation, adeimurrer
'admits the'truthof fplaintiff's.allegations inithis bdhalf., :

'Whatever may have been the effect of the jugen 'of dismissal 'I
,on the merits as a bar to the prosecution oifanotthersuit by the ad-
verse claimants or their successors in interest for the same cause of
action, a mattexr with which the department has now no present con-

Mern, it is .Clear' that' ip .issues or facts r~elet tO: the. issues as to
yaidity of a<pplicant's claim, raised in thepresentpoceedings, were

: :: r i dthat suit,0 an +the Goivernment is, not ,etopped to fly

uinquire into and. determine them. The Juidgment. at the most estab-

: ished that the adverse claimants'had no right of-possession Itdid
not establish a validrpossession in theapplcant to the Bird lacert
claim. As to the contettiion that itestops Conw'ay ad hssocates
from ii gaigtheir rigsas lisite claimants again before the de-

p~ar'tmknt, it'tuffiices to s4y tht those rights are nt litigatedi thi's
proceeding. - Aand as 'th contention that it was -i roper to allosy

the vetraesfereespf theadyervrn 
'ment proceedings, the answer cis thants it o intervene t the ' rn-6" s
cessful ~adverse ,claiman may stil b way of protkest hal0the depart-

ment's attention to irvtgularities in the patent .application which

'ere not determined by the court in its judgment._ "ugle8 v'. Ophs-
L D .P396); Ole v. Aubrn''od Mini ? and Millin o



53]' . 0 DECISIONS OF THE DEPARTXENT OF-THE INTERIOR 12

(29 L.D.A230);, Lindleyioni. Mines, Sec; :765. The interveners have 
the same right as anly.other person to;come ineand. -enterthisprotest
or objection; in other wfords to say ito the officers ;o the Government
that the .applieant has.nnot. complied Vwith the terms .of the statue,
and to insist thatbhere shall be an examiination mndeby such ofiers
to see if the terms in fact have been .compled with.: - pht v. Di.b'is

* (21 Fed. 693);Poe v. aufn19 (44.Mont.. 248,;11:Pac. 785).
Fu~rthermorejeven :ifithe6department~inhould b'ein error s~to the-

* scope and efect of the judgment above, considered, and there was in
fact a judgment -awarding the right of possession to the, applicant,
notwithstanding, it.. still xremains .for the Land Department to pass

upon the, sufliciency'of the proofs, ascertain the character of the land,
and deterine.whether .the conditions of -kthe law have'been comlied

wth in od faith. 
-The j.udgment simpl.determines .the right-of;.possessionand not

the right to a patent. Alie Placer7Ine. (4 L.PD. 314), approved. in -L.

P'erego : D odae, spp a, andC.Zipper .M. Co., v. '-M c..L: .Q.(14
U. S. 220, 234) . T dhe LandDepartment.can vyet declare thel otim no
valid, Upton.Santa Rt4 M C! (89. Pac.- 25i) anditheland no;::.
mineral., Caqmeron v.v Ba._(Ariz.) (168. .Pac.645), >11. S. C. AT. Tite
30, Sec.30, Notes71land12,andcases cited.

Finally,a theweakness of applicant's psitio n urging any conten-.
tiion 'of qr x tased upon he; court's judgment may jee pointed

0out froin ianother poointrft view;.Whe the.Supreme Cor of Mon-.

::-tan;aioootary rule in Ser v. Cbnstans. (3., Mont 369),>
the departnmentjhas repeatedly held, that sections ,2a25and. 2326, Re-
vised I Stutes, relative 6to adverse' claims contemplate :proceedings " t
- -determine only, the rigt of posession between claimants of the saime
unpatented, ineralf la-nds, not-to decide controversies respcting~tJie
character of. .pubIclands, thatj.is, ahetle tey. aremieral; .or;no

J .fff-mineral.-.Ryan yr. GSandte il fJ .Di. C. (.2,9 .L=:. D. 52).See also.:

Harl rader v.Goldstein (31 L. D. L 87, latnde . on. e of SYaTtewe e
(32 L. ).: 211), iow v. KEata* Company (40 TL. D. .534, 538)., Baile',-

; Molson ,old,, Mn Co. q(43 L. 1 . 50,2) --
The rule is supporteb theweight ofautrity jnthe courts, and

in its application the department dhas held that as between -a prior
: ulsite claimant- and a -placer claimant- -the only : question- involv ed.
Would be the character of the land- which -is.pnot .the subject of. an i;0
adverse claim, tbut;.of ;protest. 'Elena .etc. Co.v. Daiey(36L.D..
. :144)..; aindley, on:Mines, .Sec. -724. -Any finding of ithecourt therefore
in such a suit as to the mineralfor nomnineral.chracterof the land
or of any factrelev~an~ttothat issue wvould:.be considered as. advisory
and not binding uon e department.

i:0lS f;00
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TTurning -now.'to:b the evidence,- it, -is" isclosed that the- applicant
sought bi;the testimony ored by him to 'base his discoverypon the

-' :X: ft showings:of gold found'in ithe ground, apart fromthe superincum bent
ta iligs. A -large mrnass of( testimony was -adduced- s to :pannings,
much of it being: perfored'a' few :days before the hearinhg, which,
resulted in the' !recovery' of a ifew colors o: gold' and 'black. sandc.

- t0 0Of; 75 pa'ns--taken ;'b- ~all paties ,about -60; contained no, colors''of:;0
gold- Twelve of the15. pans atakenby-applicant's witnesses from
concentrated&,material in3'; th-e bottom: of ditches showed. one or more
colors. 'The'claimedbprofitable values, intthe black 'sand rested on
surmise and' conjectuie. ' Assay of this sand made at the instdance
of the Government showed 'a value of£ $:1 a: ton 'in Sgold- and uncon-:
t'radicted evidence '--was 'introduced' -that it wouldd take' 8,000 cubic.
yards of miaterial -or 500 cubic: yards of concentrated materiall to
produce a ton iof black sand. Several witnzessesi for - the applicant
admn ,itted that there was not enoughh'0inl what was found to justify'
working,+ but' were6 of the opinion. that the explorations should be:

pursuedto bedrock where' gold in' sufficient quantiti'es to milne would
be found.- The' decided'weight of 'opinion y' he6 mining engineers,

: ,:: supported by better re-soning-:and more o tefacts is that the'lands
'- .are not favorable for the, deposition ofl&g.it' is sufficientlyswn'
that the material' in the'Bird placer -is- glacial Idebris, not 'material

::'-:X0carried';.by -,..erosion and-- ransportartion b-y teani action-which
would favor the sorting.and segregation of free gold in gravel and'
at bedrock &-that the mining above the claim has been' from rock 'in

' .:place principally' for silver -and lead. containing little or no free-
gold. fromi which xvaiuable placer:deposits could originate; that
Trapper Creek,1 'along' which this*'claim is 'located, as no history of
placer mining. or recoveries ofi placer gold! althugh' mining and
prospecting has .been carried on for years in the locality and evidence
of ftplacere diggings exist along its course. The claim has be~enlocated
for nine years and 'no. a~ttenipts; to mine it have been shown';nor to
reach-bedrbock.- Without' meintioning 'otherdetails that:point per-
suasively to the .nonmineral-' chareacter of the' land, 'those above
stated are sufficient to warrant the concurrent findings belo.'

The question' remains to consider wheth'er' conditions shown

fl0; fthe deposit of the tailings mineralized the land and render it suect
- to location under the mining law. Intervener -showed without con-
tradiction' that 'the'H cla Consolidated- Mining', Company between
1t0 :882: and 1889, during their mning and milling operations, 'deposited
' te tailings- on the 'land in controversy 'and upon other land covi'ed-.
- y 'tf 0f00000 :0009the Everest millsite locafions; that the' t ailingswere confined by
cribbing consisting of -several thousand logs,-costing fifty cents to one:

.d f: ~fa;0 fff~yS;000:-f; .i~ T :-t,;f.:t:- V;-f f: 0i: .; .:::t -0 l- ;. f :0SE0 -.:;: .Y.-
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00 ^ dollar each exclusive of; construction 'osts :'that to prevent the escape :
of the.tailings-ore sacks:anddcanvas were placed in the'interstihcs;

b~f 5etXween 0gthe. logs;--that.-thektailings' pilej--about 1200 by00 feet inl
t;1::0ar~eal extent' .a~n~d25 fetighiniiplacas, is: divid~ed fby cross' cribbing 0 0

~into- four bins; tha-tav7ere'assays ofthe tailings discle that ~the -.
contain per ton 8.8 boijies in'silver 2½'per cent lead,ractiois of aif

ounce in copper and -zinc, and gold to the value of 93 eents,; that, these:
mineral valueswre.mknown to the company by frequent assay at the
times of deposit, but that the processes then used did not permit of :0
th eir recoveryj, and itf was' theiri expectation that nietallurgical 
processes -would improve so as to justify'-nilling them 'again. - It is
shown -that the Greod Mining Company obtained a lease; M- 
upo0 the tailings, inft-alledifa -new' coneiitratort and operedonthe 
; -. :.j0tailings until aboutL 1892; butt theene'avr was not a succ~s and thcse~t -. :
tailings were, sold'; as personal property at a sherif 's sale.-in \1894..
The operations of both of these companies cease and the machinery-
was moved away. .Application for patent to allbut Everest Millsite]..
No., 1 was denied. (He --Con d ig.: 'o., '12 L.D.- 275)

L'ater-the;Penobscot Mining Company obtained a: .lease of the mill-
sites. and tailins-and- their superintendeiit looked; aftei' them.. InW

'91918 money was -raised t -buy ~machnery to'further treat ithe tailings
but the man that' haa. theone absconded. -Conway after he had
acquired an Tifiterest in -the tailings Ishipped several car loads -t
Helena. and 'Salt Lake in 1924, ':but the returns were not 'profit!-
able. Conway testified that, about $200 was expended in repairs i
1922 or 1923 to the. cribbing by piropping and shoveling at the weak-
est- places,- and that "he' paid taxes' on these millsites from 1921 to'
1927, inclusiTe, either fofr'th6e Knippenberg'crowd or in his' ownw be-;
half and taxes hadbeen paidthereon theretofore, certain of the tax'
receiptsbeing filied as e&xibis,. His'testimony as's 'to repairs- i:; -
corroborated by one' of, the.. men employed to imake them. CowayW
testified also6 without conbradiction-t.hat he had- warnedI Fabian, one -

:.o£~f the witnesses who" a dmits interest in-. the. Birde placer that he wasi
0;000trespassing and to' keep of 'the premises. He further testifiedd t at
'the purpose'of putting the. sack§,betWeen, the 'timbers was to prevent'
the tailings fromf going to waste, and at the .time' therre- was hope 'of
treating the tailings, but admitted a subsidiary reason was to; -pr
damage to the fartners below tItat would follow from their es to,

the creek.-
-The application ssogt .to Show that' abandonment of the tangs

by the ownerslis ,clearly indicated by, the unrepaired breakages'in
the bb du o the age and decay of the logs that retahined thein

and consequent- wastage of, material so impoundedf and by the. ab-
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,sence of any specific acts Atowards their conservation! in. recent years.
and by facts vshowing'.^discontinuane long ago of ,active' mining
operations by ihe companyIthat.placed them and its 'successors, prior
to .the location of the placer claimn. 'Alarge amount of conficting
testimony Was introduced as to.the--extent of.such wastage. and. break-
age.. Photographs of the conditiono£ the .cribbingwere introducedc
-by plicant -and the Government. .. '

The, applicant, however,, did not refute the opposingi-evidence. that,-
his pictures are largely representations from different angles of the'
samie, and; the- worst break; :and that' about 75 per cent of tle erib-
bing; is. still, intact. Engineers for ,the Government; aid .intervener.
declared their opinions that the tailings had set and. reached such.

an anggle nof1nrepoese as to .render* cribbing teon no longer a;neces-.
sity.' A .niining engineer testifying. for .apptiaicA estimated that 1500.
tons ~of tailings' had escaped... Considering the undisputedAfact that-

there Mwas an stimate tthat 20,000 tons had escaped during the opera-
f- 0:'$S;0 tion iof the AG~reenwvood Mining fCojmpanyJ. on the dump, and that.

5 ,000 tons tremained 'afterA that company>: ceased operations. the
degree: of wiastage, if this were: accepted, is not-such as to -indicate'
an infdiffere oe by, the clainiants .thereof as to what became of 'them.'
T:he ihference sought to'bedrawn that the. tailings were impounded-
only to avoid lawsuits because.. of damages to lstock of farmers ,n:
lower,. landsjthat would be occasioned -by the escape of noxious nmn-.
. :'eral substances is little more than a.suggestion of counsel for appli-.
cant ath, is dispelled by positive testimony to theonar .of 'Conway,

who was 'ins charge of the offi ces.'of the Hecla Mining iCqompany, such
statement being satisfactorily buttressed,.by the ante litem nwtam,
:st:atement of said company. years ago: set forth -in, the : department's.
decision 'above: cited, whereini the coqmpahy. inn speaking. -.CtI the, tail- 
ings on yerest .Millsities Nos. 1 and. A'represented as follows.:.

"That inAtreatinig ores~lin~the c'oncentratorI he-porlon 'of the ore; rich st iii
lead Vis taken 'out..and sent. to the smelter fort reduction. .tha-t lthe 'overflow. or; 
tailings- though'.niot so rich' in lead is,, by no mea.ns valueless,;. thgt 'it earries
tgrains. of tooliglt tot;be reoverby oncrtdi.on, but. rich iu'silver.:
that it has' been the policy 'of clIfnaiit.to 'retain the tailings resulting from
concentration with the expectatin of- erxecting further''machinery' for the
pr fibe -treatment ofthe same. 

N'either will the conte'ntion o' applicant be acctedpt'hat th e levy
of taxes was invalid, or'the sherigf's' sale uniiauthrized, or tat aban-
000 ' ;0 :.donmentcis:: shown -by the 00neglect, to' subsequently seek a patient' fQr 

the mi lsites on proper grounds 'invited 'ini i0he department's
decision.: As the department did not declare the millsites'void, the
sherifs sale does not appear to have been set aside, andthe mineral

- 7 6 ? :
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claimants, ,if, the saw fit, need never apply for patent, provided'e; e0the'e'y.
maitainned- the- cl,aims bythe 'uses the law' requires. Vb :en if it' werie
true as t6`fh'e invalidity f 'tax 'assessr and' herif 's sale su sale
..-and payment of the assessments were. evidence of the recoginition.. 
and~ assertion of ownershipand' domiinion of theproperty, and
'negaive'the inference of abaindoiment.

Gbhceiing ';tha~t'if nthetailgs had been abandoned ate.date of
the location of :the iBrd claim, subsequent acts of i an 

assertion o caim' to them would no~t restore the owner's ihts,'eh' th ' i-
'were . no' sch acts ori failureto act shown in'this reord'up to that

time that satisfied. the rule as to proof of' abandoni'-ent .' t' is' c :ear
lrom the' foregoing that- the tailings were deposi te on ethe claims
'with th itnto of threnndeP :: th.e6 i lltenione o fretaming the possession of thema'nd J+gts

eymilasi eaw we' noemater heihr ,stuccessful
: or. no 6t, secure -in. that .possession.. No rue :of law 'has been
c alled to the,' department's. attention , where mere. failure to check
'deterioration: in vae that follows fromi lapse of t-ie f' ,unpro- -

-ductive property is of'itsdf.conclusive of abadonment, and that
is practicaliy -all hat has been proven. The tailings were dep o sed
-to wait for better days, and from the evidence in the record as to the
improvement" processes of treati'ngcomplex ores, and'testrenuous
:struggle'forpossessiontho-se' day's have -but: recently come.

''To 'establish! abahonment both the ientetion 'to 'abandon an dac-
tuial reiinquishmenit must' beshown. In thopinion of thepart-
iment'neither was hown in s case. NSo' abandonment being -shwn
:bult ton the' contary 'a aear intention to preserve and protect th
iproperty right inm 'the "tai gs, there is -no room Aforthe conclusioft
un0 $; md'r the tauthorities -ciltedd'by appellant that the tailings bdecame'; a

, part of the'realt'so, as'to mineralize the 'public land uponfw hic h they
were placed andmaleiat sulbject to mining location. t-is clear that 
by severance of the ore from the land in which it existed,'for milling '
.and sale it became, personalty (2 B1. C. L. Secs.. 50( and, 52), and that
it 'did not lose that character-by its retention for further':utilization.

In nS e arZdt v. 6Omega;Copper Co. (141 Pac. 847), the-court said-
*ttf * 0 :.The intention with 'which the owner of the property extracted the

o-re from the. ground and the purpose and intention of the. owner iwith which
it was- placed on the dump is controlling in. arriving. at the solution of the

* 'question- of whether the ore after having been. extracted 'and placed in the
4dump was personalty or realty.

W'hile it. 'ay b'ee truieathat-
To, suffer tailings to flow wherebthey may without obstruction toconfine them

';0 ;is' equivent to their abandonnent.' Ifthey lodge on lands ,of -another, they
, are consideredaan accreti'ona'nd' belong to him,' Ifthey accumulate on vacantl
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unappropriated public land, it -has been the custom: in them g regions of the

west to recognize the right of the first corer to appropriate them by proceedings

::: uialogous to the 1ocation .of placer claims. (Lindley ont Mines, :Sec. 426, :'And

cases eld.) - ' ' = ' - -

, it '- i's ,i'anifest that this ndoctne is ot applicable to t facts
in the instant case. In.Ritter v.iLynok (123:Fed. 930).,in holding

that no rights .could be acquired under the placer lmining law- to
.ublicland nonm'ineral in its natutal Sta t- t was co -

public to6one terd a tha wa c vere by val
iunable ings where the owner threof had kept.and preserved t.hem

from wastb and destruction untilg such tiwe as theycouldprofitably

bb wobkedd and sold, it was sai'di-

It must be admitted that, if the tailings had' been suffered by Mr. ILjynch to

'flowwhere they listed, his claim-of ownership' therein would have to' be con-

-sidered s abhndoned;-or if the tailings were, by their own uninterrupted flow,

0' dged upon te land of another, they wduid be considered as an accretion, and

-belo6'to the 'owner of. the land. -If 'they'were aliowed to flow in their natural

course, and accurnulate on vacant and- unappropriated public: land; they- would

become subject. to appropriation by any one who took them- up, -and pursued

tie steps and proceedings analogous to.the -location of,.placer mining claims..

i-Lindlty on Mines (2d. Ed.), Sec. 426, and authorities t cited. But such
-conditions appear in this case.

The. grounds of intalidity are all hestrongtr in the inistant case

wh.ere-not only were the tailings deposited under conditions prti-

caly :the sam'e as the iLynh 0case, but the 'lands were embaced in-an

:a"sserted :millsite location by the claimants of the tailings, the in-

validity of which had not been declared by the rejection of the

application for patent theret (See S Aasla Copper CO. et at, 43.
:. I 251.2 ) As the. evidence shows convincingly that the land in its:

'0, -natural condition iss nonmineral, in character, and ta under the

conditions shown no mineral 'charawe r is imparted to itt 'by.the

deposit of the- tailings, 'the Comissioner's deciis
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